STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS
BRI TTON TOANSEND,
Petitioner,
VS. Case No. 03-4263SED

DEPARTMENT OF EDUCATI ON,

Respondent .

N N N N N N N N N N

RECOVMENDED ORDER

On March 2, 2004, an administrative hearing in this case
was held in Palnetto, Florida, before WlliamF. Quattl ebaum
Adm ni strative Law Judge, Division of Adm nistrative Hearings.

APPEARANCES

For Petitioner: Britton Townsend, pro se
331 11th Avenue, West
Pal metto, Florida 34221

For Respondent: Maria N Sorolis, Esquire
Al'l en, Norton & Blue, P.A
324 Sout h Hyde Park Boul evard
Hyde Park Pl aza, Suite 350
Tanpa, Florida 33606

STATEMENT OF THE | SSUE

The issue in the case is whether the Petitioner's
enpl oynent position was properly reclassified from Career
Service to Sel ected Exenpt Service pursuant to Section

110. 205(2)(x), Florida Statutes (2001).



PRELI M NARY STATEMENT

In July 2001, the Departnent of Education (Respondent)
reclassified the position of "Vocational Rehabilitation
Supervisor” fromthe Career Service Systemto the Sel ected
Exenpt System pursuant to Section 110.205(2(x), Florida Statutes
(2001). At the tinme of the reclassification, Britton Townsend
(Petitioner) was enployed by the Respondent as a Vocati ona
Rehabi litation Supervisor.

Foll owi ng the decision rendered in Reinshuttle v. Agency

for Health Care Adnmin., 849 So. 2d 434 (Fla. 1st DCA 2003), the

Petitioner was notified by Respondent's letter dated July 22,
2003, that he could file a petition challenging the
reclassification of his position. The Petitioner petitioned for
review of the reclassification. The Respondent forwarded the
petition to the Division of Adm nistrative Hearings, which
schedul ed and conducted the proceeding.

At the hearing, the Petitioner testified on his own behalf.
The Respondent presented the testinony of one w tness, and had
Exhi bits nunbered 1 through 5, 7, and 8 admitted into evidence.
The Respondent filed a proposed recommended order.

FI NDI NGS OF FACT

1. At all tinmes material to this case, the Petitioner was
enpl oyed by the Respondent as a Vocational Rehabilitation

Super vi sor.



2. As a Vocational Rehabilitation Supervisor, the
Petitioner was responsi ble for supervising the performance of
counsel ors and ot her enpl oyees in the Manatee County office.

3. The Manatee County office enpl oyed ni ne persons,

i ncluding five Vocational Counselors and four clerical and
adm ni strative enpl oyees.

4. The position description applicable to the Petitioner's
enpl oynment provided that he was responsible for hiring,
eval uating, training, and nmanagi ng enpl oyees in the office. He
was responsi bl e for managi ng and coordinating the fiscal
resources available to the office. He was responsible for
recrui tnment of new enpl oyees, and for the performance eval uation
of existing enpl oyees.

5. The Petitioner developed criteria used to hire new
enpl oyees, created interview questions, and participated in the
interview process. The Petitioner's enploynment recomendati ons
wer e al ways approved by his supervisor.

6. The review of the Petitioner's job performance focused
primarily on his success in supervising his enployees. He
recei ved an eval uation of "excellent" and "effective" in such
categories as planning based on the m ssions and goals of the
agency, inplenentation of quality control standards, efficient

wor k or gani zati on, budget managenent, |eadership, staff



managenment and di scipline, and effective eval uati on of
subor di nat es.

7. As part of his supervisory responsibilities, the
Petitioner was responsible for approval of all |eave requests
and travel reinbursenent. He was al so responsible for the
enpl oyee eval uation process, including recommendi ng staff
menbers for performance based bonuses.

8. The Petitioner was al so responsible for any
di sciplinary action taken related to his subordi nate enpl oyees.

9. There is no evidence that the Petitioner did not
performhis duties as described by the applicable position
description. At the hearing, the Petitioner acknow edged t hat
he was the supervisor for the office and its enpl oyees.

CONCLUSI ONS OF LAW

10. The Division of Adm nistrative Hearings has
jurisdiction over the parties to and subject matter of this
proceeding. 8§ 120.57(1), Fla. Stat. (2003).

11. Section 110.602, Florida Statutes (2001), creates the
Sel ect ed Exenpt Service enploynent classification as foll ows:

Sel ect ed Exenpt Service; creation,

coverage. --The Sel ected Exenpt Service is
created as a separate system of personne
adm ni stration for sel ect exenpt positions.
Such positions shall include, and shall be
limted to, those positions which are exenpt
fromthe Career Service System pursuant to
s. 110.205(2) and (5) and for which the

sal aries and benefits are set by the



departnment in accordance with the rul es of
the Sel ected Exenpt Service. The departnent
shal | designate all positions included in
the Sel ected Exenpt Service as either
manageri al / pol i cynmaki ng, professional, or
nonmanageri al / nonpol i cymaki ng.

12. In relevant part, Section 110.205(2)(x), Florida
Statutes (2001), exenpts fromthe Career Service System certain
enpl oyees descri bed as foll ows:

Effective July 1, 2001, nmanageri al

enpl oyees, as defined in s. 447.203(4),
confidential enployees, as defined in s.
447. 203(5), and supervisory enpl oyees who
spend the majority of their tine

comruni cating with, notivating, training,
and eval uati ng enpl oyees, and pl anni ng and
directing enpl oyees' work, and who have the
authority to hire, transfer, suspend, |ay
off, recall, pronote, discharge, assign,
reward, or discipline subordinate enpl oyees
or effectively reconmmend such acti on,
including all enpl oyees serving as

supervi sors, adm nistrators, and directors.
(Enphasi s supplied.)

13. The Respondent has the burden of establishing by a
preponderance of the evidence that the reclassification of the
Petitioner's enploynent position was proper under the applicable

statutes. Florida Departnent of Transportation v. J.WC. Co.

Inc., 396 So. 2d 778 (Fla. 1st DCA 1981); Balino v. Departnent

of Health and Rehabilitative Services, 348 So. 2d 349 (Fla. 1st

DCA 1977). See also Section 120.57(1)(j), Florida Statutes
(2003), providing that "[f]indings of fact shall be based upon a

preponderance of the evidence, except in penal or licensure



di sci plinary proceedi ngs or except as otherw se provi ded by
statute . . . ." In this case, the burden has been net.

14. The Petitioner's enploynent position, both as
identified in the position description, and as actually
performed, neet the definition of "supervisory" as described
above. Accordingly, the reclassification of the position from
Career Service to Selected Exenpt is clearly authorized by the
st at ut e.

15. The Petitioner testified at the hearing that in
Decenber of 2002, his enploynent was term nated. The Petitioner
di sputes the reason provided for the term nation of his
enpl oyment. Such issues are outside the scope of this
proceedi ng. Section 110.604, Florida Statutes (2003), provides
as follows:

Suspensi ons, dism ssals, reductions in pay,
denotions, and transfers. --Enpl oyees in the
Sel ect ed Exenpt Service shall serve at the
pl easure of the agency head and shall be
subj ect to suspension, dismssal, reduction
in pay, denotion, transfer, or other
personnel action at the discretion of the
agency head. Such personnel actions are
exenpt fromthe provisions of chapter 120.

RECOMVENDATI ON

Based on the foregoing Findings of Fact and Concl usi ons of
Law, it is
RECOMVENDED t hat the Departnment of Education enter a Final

Order finding that the "Vocational Rehabilitation Supervisor”



position held by Britton Townsend on July 1,

2001, was properly

classified into the Sel ected Exenpt Service.

DONE AND ORDERED t hi s

Tal | ahassee, Leon County,

COPI ES FURNI SHED,

Margaret O Sul livan Parker,
Depart nment of Educati on

13th day of April, 2004, in

Fl ori da.

W LLI AM F. QUATTLEBAUM

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278- 9675
Fax Filing (850) 921-6847

wwwv. doah. state. fl.us

Filed with the erk of the

D vision of Adm nistrative Hearings
this 13th day of April, 2004.

Esquire

Ofice of the General Counse
1244 Fl ori da Educati on Center
Tal | ahassee, Florida 32399-0400

Britton Townsend
331 11th Avenue, West
Pal nretto, Florida 34221

Maria N. Sorolis, Esquire
Al l en, Norton & Blue, P.A
Hyde Park Plaza, Suite 350

324 South Hyde Park Boul evard

Tanpa, Florida 33606



Honor abl e Ji m Hor ne, Comm ssi oner of
Depart ment of Educati on

Turlington Building, Suite 1514

325 West Gai nes Street

Tal | ahassee, Florida 32399-0400
Dani el J. Wodring, General Counsel
Depart nent of Education

325 West Gai nes Street

1244 Turlington Buil di ng

Tal | ahassee, Florida 32399-0400

Educati on

NOTI CE OF RI GHT TO SUBM T EXCEPTI ONS

Al l

15 days fromthe date of this Recormended Order

parties have the right to submt witten exceptions within

Any exceptions

to this Reconmended Order should be filed with the agency that

will issue the Final Order

in this case.



